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ALL APPEARANCES WILL BE BY ZOOM 

For matters where an appearance is required, the parties should appear by Zoom unless told to 

appear by another method. For all other matters, if argument is requested appearances will be 

by Zoom.  

Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 

argument is requested and include specification to be argued. 

Zoom hearing information 

https://contracosta-courts-

ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09 

 
   

    

1. 9:00 AM CASE NUMBER:  MSL22-01046 
CASE NAME:  GOLDMAN  VS.  VALLE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  GOLDMAN SACHS BANK USA 
*TENTATIVE RULING:* 
 
The unopposed motion for summary Judgment is granted for the reasons cited in the moving papers. 

 
 

  

 
    

2. 9:00 AM CASE NUMBER:  MSL22-00267 
CASE NAME:  MIDLAND  VS.  JAMALLY 
HEARING ON MOTION FOR ORDER SETTING ASIDE DEFAULT & DEFAULT JUDGMENT  
FILED BY:  AMIN JAMALLY 
*TENTATIVE RULING:* 
 
Defendant Amin Jamally has filed an improper proof of service.  The proof of service filed with the 
Court on September 12, 2022 reflects service on the Defendant, rather than the Plaintiff.  This matter 
is continued to February 27, 2023 at 9:00 a.m., for Defendant to properly serve Plaintiff.  This is the 
second attempt by Defendant, and second failure of Defendant, to properly serve Plaintiff. 

  
 

  

 

 

 

mailto:Dept9@contracosta.courts.ca.gov
https://contracosta-courts-ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09
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3. 9:00 AM CASE NUMBER:  MSL21-00617 
CASE NAME:  DISCOVER BANK  VS.  EDWARD REED 
HEARING ON MOTION TO SET ASIDE REQUEST FOR ENTRY OF DEFAULT JUDGMENT  
FILED BY:  DEFENDANT  
*TENTATIVE RULING:* 
 
Defendant has failed to file a proof of service on the Plaintiff.  The motion to set aside request for 
entry of default judgment is continued to February 27, 2023 at 9:00 a.m., for Defendant to properly 
serve Plaintiff with the motion and to file proof of service with the court. 

  
 

  
    

4. 9:00 AM CASE NUMBER:  MSL21-02854 
CASE NAME:  AMERICAN CREDIT ACCEPTANCE  VS.  DEVON EDWARDS 
HEARING ON APPLICATION FOR WRIT OF POSSESSION  
FILED BY:  AMERICAN CREDIT ACCEPTANCE, LLC 
*TENTATIVE RULING:* 
 
Having complied with the Code of Civ. Proc. § 512.010(b)(1), and provided proper notice to 
the defendant, the unopposed application for writ of possession is granted for the reasons cited in 
the moving papers. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  L22-01286 
CASE NAME:  DEBT MANAGEMENT PARTNERS  VS.  DANIELLE SANTOS 
HEARING ON MOTION FOR ORDER TO DEEM MATTERS ADMITTED 
FILED BY:  DEBT MANAGEMTN PARTNERS LLC 
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed Motion for Order to deem matters admitted is granted.  Defendant did not file 
an Opposition to Plaintiff’s Motion when it was initially set for hearing on November 14, 2022.  
Defendant requested argument but failed to provide proof that Plaintiff was notified, therefore this 
matter was continued to this date.  There has been no proof submitted of notice to Plaintiff, nor an 
Opposition filed.  Therefore, Plaintiff is to submit a Proposed Order specifying the matters to be 
admitted by Defendant. 
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6. 9:00 AM CASE NUMBER:  MSC21-02546 
CASE NAME:  CRAFT  VS.  GREY 
HEARING ON MOTION FOR RELIEF FROM DEFAULT & DEFAULT JUDGMENT  
FILED BY:  DAEMIAN GREY 
*TENTATIVE RULING:* 
 
Defendant has failed to file a proof of service on the Plaintiff.  The motion to set aside request for 
entry of default judgment is continued to February 27, 2023 at 9:00 a.m. for Defendant to properly 
serve Plaintiff with the motion and to file proof of service with the court. 

 
 

 
    

7. 9:00 AM CASE NUMBER:  MSC21-00846 
CASE NAME:  HE  VS.  MERIDIAN 
HEARING ON MOTION FOR EXPUNGEMENT OF LIS PENDENS 
FILED BY:  MERIDIAN LLC 
*TENTATIVE RULING:* 
 
Defendant Meridian has filed a motion to expunge the Lis Pendens which has been filed against the 
property commonly referred to as the Cruiser Haven Marina (“Cruiser Haven”).  The case was 
originally filed on April 28, 2021.  Plaintiff was represented by counsel, Tomas Ortiz.  Mr. Ortiz filed a 
motion to withdraw as counsel on January 4, 2022 which was set for April 18, 2022.  Plaintiff was 
given notice in January, 2022 of Mr. Ortiz’s intent to withdraw.  Plaintiff has repeatedly sought to 
continue the matter to “find counsel” and has also failed to appear in court.  Defendant now seeks to 
have the court expunge the lis pendens, in anticipation of the Court dismissing the matter based on 
Plaintiff’s failure to appear and failure to prosecute.   
 
Plaintiff objects, claiming that she “needs more time” to find counsel. 
 
Analysis 
 
California Code of Civil Procedure section 405.30 permits a party to, at any time after notice of 
pendency of action has been recorded, apply to the court in which the action is pending to expunge 
the notice.  CCP § 405.30.  Because the recording of a lis pendens immobilizes the ability of the 
property owner against whom the lis pendens is recorded, courts are careful about permitting such 
an action without substantial evidence supporting the claim.  “While the lis pendens statute was 
designed to give notice to third parties and not to aid plaintiffs in pursuing claims, the practical effect 
of a recorded lis pendens is to render a defendant's property unmarketable and unsuitable as security 
for a loan.  The financial pressure exerted on the property owner may be considerable, forcing him to 
settle not due to the merits of the suit but to rid himself of the cloud upon his title.  The potential for 
abuse is obvious. [Citations.]”  (La Paglia v. Superior Court, (1989) 215 Cal. App. 3d 1322, 1326, 
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abrogated on another ground by Lewis v. Superior Court (1999) 19 Cal.4th 1232, 1258, fn. 17.  
Because of the effect of a lis pendens, “[t]he history of the lis pendens legislation indicates a 
legislative intent to restrict rather than broaden the application of the remedy.”  (Urez v. Superior 
Court (1987) 190 Cal. App. 3d 1141, 1145.)  Our courts have followed suit by restricting rather than 
broadening the application of a lis pendens.  (Ibid.) 
 
Here, Defendant has based their request for expungement on the assumption that the Court will be 
dismissing the matter, hence mooting the lis pendens.  On this basis, the Court is not dismissing the 
action at this time.  However, because a motion for expungement has been filed, the burden is on 
the Plaintiff to demonstrate that the real property claim has “evidentiary merit.”  Section 405.30 
authorizes a party or nonparty “with an interest in the real property” to file a motion to expunge 
the lis pendens.  The court “shall order the notice expunged if the court finds that the pleading on 
which the notice is based does not contain a real property claim” (§ 405.31), or the real property 
claim “lacks evidentiary merit.”  (Park 100 Investment Group II, LLC v. Ryan (2009) 180 Cal.App.4th 
795, 808.) 

Therefore, the motion for expungement is continued to February 27, 2023 at 9:00 a.m.  “Evidence 
or declarations may be filed with the motion to expunge the notice.  The court may permit evidence 
to be received in the form of oral testimony, and may make any orders it deems just to provide for 
discovery by any party affected by a motion to expunge the notice.  The claimant shall have the 
burden of proof under Sections 405.31 and 405.32.” CCC § 405.30. 

 
 

  
    

8. 9:00 AM CASE NUMBER:  C22-02250 
CASE NAME:  THOMAS JOHANSEN  VS.  RESULT FINANCIAL CORP. dba PHP FUNDING 
HEARING ON MOTION TO CONSOLIDATE  
FILED BY:  THOMAS JOHANSEN 
*TENTATIVE RULING:* 
 
The motion to consolidate is moot and, therefore, denied. 

 
 

  
    

9. 9:00 AM CASE NUMBER:  C22-01497 
CASE NAME:  BETH GONZALES  VS.  KIA AMERICA, INC. 
MOTION TO COMPEL ARBITRATION    
FILED BY:  KIA AMERICA, INC. 
*TENTATIVE RULING:* 
 
 Defendant’s motion to compel arbitration is granted.  This action is stayed pending the 

outcome of the arbitration. 
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 Equitable Estoppel.  The Court finds that plaintiff is equitably estopped from asserting that 

defendant cannot invoke the subject arbitration clause.  (See Felisilda v. FCA US LLC (2020) 53 

Cal.App.5th 486, 495-498.)  Plaintiff’s decision to name only the manufacturer as a defendant is not 

a valid basis for distinguishing Felisilda; the rationale of Felisilda remains applicable regardless of 

whether the dealership is a party.  (Ibid.) 

The Felisilda decision is binding on the Court, because there is no contrary Court of Appeal 

decision.  (See Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.)  Plaintiff’s citation 

to nonbinding federal decisions is unpersuasive, and plaintiff’s citation to unpublished California trial 

court rulings is improper.  (See Santa Ana Hospital Medical Center v. Belshe (1997) 56 Cal.App.4th 

819, 830-831 ["a written trial court ruling has no precedential value"].) 

Plaintiff’s argument that federal decisions are controlling lacks merit.  Whether equitable 

estoppel applies is a question of state contract law; it does not require interpretation of the Federal 

Arbitration Act.  Accordingly, California state law is controlling. 

 Waiver.  Plaintiff mistakenly argues that defendant waived arbitration by failing to assert 
arbitration as an affirmative defense.  (See Answer, filed on 8-26-22, Sixteenth Affirmative Defense 
[“Failure to Comply with Arbitration”}.)  Further, defendant’s discovery was limited to the 
enforceability of the arbitration clause, and such discovery is consistent with the intent to arbitrate; it 
does not support a finding of waiver. 

 
 

  
    

10. 9:00 AM CASE NUMBER:  MSL21-03134 
CASE NAME:  DISCOVER BANK  VS.  SAMANTHA RHODES 
HEARING ON MOTION TO SET ASIDE NOTICE OF SETTLEMENT AND ENTER JUDGMENT  
FILED BY:  DISCOVER BANK 
*TENTATIVE RULING:* 
 
Plaintiff’s motion to set aside notice of settlement and enter Judgment is granted.  Plaintiff and 
Defendant entered into a written Stipulation, which provides for enforcement under Code of Civil 
Procedure, section 664.6.  Thereafter, the parties filed a Notice of Settlement.  Pursuant to the terms 
of the Stipulation, Defendant was to make payments to the Plaintiff.  Defendant made payments 
totaling $850.00 and stopped making payments required by the Stipulation after July 1, 2022.  
Pursuant to the terms of the Stipulation, in the event of a default, judgment is to be entered in favor 
of the Plaintiff and against Defendant for the principal amount of suit and court costs, less a 
credit for all payments received under the terms of the Stipulation.  Accordingly, judgment is entered 
in the amount of $2,184.34, calculated as follows: 
 
Principal Balance $2,809.34, $225.00 court costs, subtracting $850.00 paid by defendant, for a total 
Judgment of $2,184.34. 
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11. 9:00 AM CASE NUMBER:  MSL21-02074 
CASE NAME:  PORTFOLIO RECOVERY ASSOCIATES  VS.  EDGARDO CALAYAG 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY:  PORTFOLIO RECOVERY ASSOCIATES, LLC 
*TENTATIVE RULING:* 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  Plaintiff served Set One of 
Request for Admissions (“RFP”) on Defendant by mail on April 28, 2022.  Defendant failed to serve 
responses to Plaintiff’s RFP.  On June 7, 2022, Plaintiff wrote to Defendant to request an informal 
resolution of the discovery problem.  No response was received to Plaintiff’s letter. 
 
The Motion is granted.  Hence all Admissions requested in Set One are deemed to be true. Cal. Code 
Civ. Proc.  § 2033.280(b). 

 
 

  
    

12. 9:00 AM CASE NUMBER:  MSL20-03022 
CASE NAME:  DISCOVER BANK  VS.  RICKY AFAN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  DISCOVER BANK 
*TENTATIVE RULING:* 
 
On October 10, 2021, Plaintiff’s motion to deem facts admitted as true was granted.  On January 17, 
2022, Plaintiff sent a letter to defendant seeking to resolve the matter prior to filing a motion for 
judgment on the pleadings.  There was no response, and this motion was filed. 
 
The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer.  (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.)  
As a consequence, it may be granted if, from the pleadings, together with matters that may be 
judicially noticed, it appears that a party is entitled to judgment as a matter of law.  (Code Civ. Proc. 
§ 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & Brown, Civ. Pro. 
Before Trial (The Rutter Group 2010) p. 7:292.)  As such, a motion for judgment on the pleadings 
involves the same type of procedures that apply to a general demurrer.  (Richardson-Tunnell v. School 
Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep (2004) 123 
Cal.App.4th 1057, 1064.)  In considering a motion for judgment on the pleadings, courts consider 
whether the factual allegations, assumed true, are sufficient to constitute a cause of action.  (Fire Ins. 
Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-453.). 
 
The facts deemed admitted to be true sufficiently establish that Plaintiff is entitled to judgment.  
Accordingly, plaintiff’s motion for judgment on the pleadings is granted. 
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13. 9:00 AM CASE NUMBER:  C22-02034 
CASE NAME:  RICKEY MCNEAL  VS.  COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  COUNTY OF CONTRA COSTA 
*TENTATIVE RULING:* 
 

Before the Court is Defendant County of Contra Costa’s (“Defendant” or “County”) Demurrer to 

Complaint and Motion to Strike.  The Complaint alleges three causes of action, namely: (1) Assault 

and Battery, (2) Wrongful Arrest/Wrongful Detention, and (3) Intentional Infliction of Emotional 

Distress.  The Complaint also seeks “exemplary and punitive damages” for the third cause of action. 

Defendant demurs to each cause of action on the basis that the Complaint does not state facts 

sufficient to state a cause of action in that it fails to state a statutory basis for the County’s liability.  

(CCP §430.10 (e)).  Defendant also moves to strike the request for punitive damages as, being a public 

entity, it cannot be liable for punitive and/or exemplary damages pursuant to Government Code 

section 818. 

For the following reasons, the County’s demurrer is sustained with leave to amend.  In addition, 

the motion to strike is granted. 

Factual Allegations 

This matter relates to an incident that occurred on November 20, 2021 in Bay Point, California.  

On that date, Plaintiff alleges that he was handcuffed tightly by Defendant County of Contra Costa 

Sheriff’s Deputies “in a rough and brutal manner.”  This occurred at his residence.  He was not 

informed of any criminal charges against him, was placed in a very hot police vehicle for over 

an hour, and was forced to urinate outside of his home (as opposed to being allowed to use 

his own bathroom.)  

Plaintiff was then detained at the Contra Costa County Jail from about November 20 to November 23, 

2021.  Plaintiff maintains there was no probable cause for his arrest, and that the weapon found on 

him (or in his home, the Complaint is not clear) was planted and not his.  Plaintiff suffered physical 

and emotional damages as a result of this incident.  

Legal Standard  

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.”  (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.)  A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 
(“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with reasonable 
precision and with particularity sufficient to acquaint [the] defendant with the nature, source and 
extent” of the plaintiff’s claim.  (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange 
(2005) 132 Cal.App.4th 1076, 1099.) 
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Legal conclusions are insufficient.  (Id. at 1098–99; Doe at 551, fn. 5.)  The Court “assume[s] the truth 
of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.”  (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.)  

As for the motion to strike, any party, within the time allowed to respond to a pleading, may serve 
and file a notice of motion to strike the whole or any part of the pleading.  (Code Civ. Proc. (“CCP”) 
§ 435(b)(1); Cal. Rules of Court, Rule 3.1322(b).)  The court may, upon a motion or at any time in its 
discretion and upon terms it deems proper: (1) strike out any irrelevant, false, or improper matter 
inserted in any pleading; or (2) strike out all or any part of the pleading not drawn or filed in 
conformity with the laws of California, a court rule, or an order of the court.  (CCP §§ 436(a)-(b); 
Stafford v. Schultz (1954) 42 Cal.2d 767, 782 [“matter in a pleading which is not essential to the claim 
is surplusage; probative facts are surplusage and may be stricken out or disregarded”].) 

Meet and Confer 

Plaintiff contends that the County failed to properly meet and confer prior to filing its demurrer and 
motion to strike.  The Court agrees. 

The County was personally served with the Complaint on October 6, 2022.  Thus, any responsive 
pleading, including a demurrer, was due to be filed on or before Monday, November 7, 2022.  
Accordingly. the parties were required to meet and confer on or before November 2, 2022 – five days 
prior to this deadline. (CCP § 430.41(a)(2).)  

According to the declaration of the County’s counsel, he first attempted to reach Plaintiff on Monday, 
October 31, 2022 – two days before the deadline to meet and confer. (Declaration of Dylan Radke 
(“Radke Decl.”) ¶3.)  The first phone number he tried was not in service. (Id. at ¶4.)  After looking at 
other pleadings, he found an alternate number, which went to voicemail.  (Id. at ¶5)  The voicemail 
message identified the person receiving the message as “RB.”  (Ibid.)  County’s counsel left a message 
explaining he was attempting to contact Plaintiff to meet and confer regarding the demurrer and 
motion to strike.  (Id. at ¶6.)  

On Friday, November 4, 2022, County’s counsel received a voicemail message from Plaintiff stating he 
would be available to discuss the case by telephone on Thursday, November 10, 2022.  (Radke Decl. 
¶7.)  Despite this message, County’s counsel called Plaintiff on Monday, November 7, 2022 and spoke 
to Plaintiff.  (Id. at ¶ 8.)  He identified himself and indicated he was calling to meet and confer on the 
County’s motions.  (Ibid.)  Before discussing the basis for the motions, Plaintiff informed him that he 
was at the doctor’s office and wanted to discuss the matter by telephone on Thursday, November 10, 
2022.  The County’s counsel informed Plaintiff that the deadline to file the demurrer and motion to 
strike was that day (November 7, 2022), but Plaintiff confirmed he could not discuss the case at that 
time.  (Ibid.) 

Although it is true that the demurrer was due on November 7, 2022, CCP section 430.41 states, 
in pertinent part:  

If the parties are not able to meet and confer at least five days prior to the date the 
responsive pleading is due, the demurring party shall be granted an automatic 30-day 
extension of time within which to file a responsive pleading, by filing and serving, on 
or before the date on which a demurrer would be due, a declaration stating under 
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penalty of perjury that a good faith attempt to meet and confer was made and 
explaining the reasons why the parties could not meet and confer. 
(CCP § 431.41(a)(2).)  

There is no explanation why the above procedure was not used.  Counsel for the County did not 
attempt to start the meet and confer procedure until two-days before the meet and confer was 
required to take place.  Once he contacted Plaintiff, and was informed that he was willing and able to 
meet and confer by telephone but that it would be three days after the deadline to file, the County 
should have filed a declaration as outlined above to extend the time to file its response to the 
Complaint. 

The lack of following the above procedure is especially curious in light of the fact that the County’s 
counsel confirmed to Plaintiff when they spoke on November 7, 2022 that “the deadline to file the 
demurrer was today,” but failed to file the demurrer and motion to strike for over a week – finally 
filing both motions on November 16, 2022.  There is no explanation as to why the County did not file 
the papers in a timely manner despite being well aware of the deadline.   

“A determination by the court that the meet and confer process was insufficient shall not be grounds 
to overrule or sustain a demurrer.”  (CCP § 430.41(a)(4).)  As Plaintiff essentially concedes that the 
basis for the County’s demur and motion to strike are valid, the Court will rule on both motions.  
However, the Court does note that these motions were wholly unnecessary and would likely have 
been resolved through the required meet and confer process if counsel for the County had filed the 
appropriate declaration and properly met and conferred with Plaintiff – who indicated he was willing 
and able to do so a couple of days after the deadline, and almost a week before the County actually 
filed these motions.   

Analysis 

The Complaint alleges three common law tort claims against the County.  “In California the tort 

liability of a public entity is wholly statutory.” (Tolan v. State of California ex rel. Dept. of Transp. (1979) 

100 Cal.App.3d 980, 943 citing Morris v. State of California (1979) 89 Cal.App.3d 962, 964.)  

“Government Code section 815 restores sovereign immunity in this state except as provide in the Tort 

Claims Act or other statutes.”  (Ibid. citing Williams v. Horvath (1976) 16 Cal.3d 834, 838.)  In order to 

properly state a cause of action against a government agency, “the statute or ‘enactment’ claims to 

establish the duty must at the very least be identified.”  (Searcy v. Hemet Unified School Dist. (1986) 

177 Cal.App.3d 792, 802.)  There is no mention of the statutory basis for any of the causes of action.  

In opposition, Plaintiff appears to concede that he has not properly alleged the first two causes of 

action, as he only appears to oppose the demurrer with respect to the third cause of action for 

intentional infliction of emotional distress.  (Opp. at Section III.)  Plaintiff does not, however, indicate 

the statutory basis for that or any other of his causes of action.  In Section IV, Plaintiff also states that 

he “requests that the court grant him leave to amend to allege a specific statutory basis for the 3 

causes of action.”  (Opp. at 6:20-21.)  Thus, it appears that Plaintiff acknowledges that he has not 

properly set forth the statutory basis for his claims against the County.  

Given the above, the County’s demurrer is sustained to the first, second, and third causes of action. 
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Plaintiff is granted leave to amend. 

As for the motion to strike, the County notes that it cannot be liable for exemplary or punitive 

damages under Government Code section 818.  As such, the request for such damages should be 

stricken.  In opposition, Plaintiff concedes that “California law does not allow an award of punitive 

damages against a government entity,” and requests “that the court grant him leave to amend the 

Complaint to delete this allegation.”  (Opp. at 6:18-19.)  Accordingly, the County’s motion to strike 

regarding the request for exemplary and punitive damages is granted.  

Based on the above, Defendant’s demurrer to the first, second, and third causes of action is 
sustained.  Plaintiff is given leave to amend.  In addition, Defendant’s motion to strike the request for 
exemplary and/or punitive damages is granted. 

 
 

  
    

14. 9:00 AM CASE NUMBER:  C22-02034 
CASE NAME:  RICKEY McNEAL  VS.  COUNTY OF CONTRA COSTA 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES  
FILED BY:  COUNTY OF CONTRA COSTA 
*TENTATIVE RULING:* 
 
See Line 13 above. 
 

 

  
    

15. 9:00 AM CASE NUMBER:  C22-01000 
CASE NAME:  EPIC SYSTEMS CORPORATION  VS.  THE COUNTY OF CONTRA COSTA 
HEARING RE APPLICATION OF MATTHEW J. DUCHEMIN TO APPEAR AS COUNSEL PRO HAC VICE 
FILED BY:  EPIC SYSTEMS CORPORATION 
*TENTATIVE RULING:* 
 
Pursuant to California Rules of Court Rule 9.40(a), a person who is not a member of the State Bar of 
California but who is a member in good standing of and eligible to practice before the bar of any 
United States court or the highest court in any state, territory, or insular possession of the United 
States, and who has been retained to appear in a particular cause pending in a court of this state, may 
in the discretion of such court be permitted upon written application to appear as counsel pro hac 
vice, provided that an active member of the State Bar of California is associated as attorney of record. 
 
In allowing admission pro hac vice, the California courts have stated: 
 
It is common practice, and one sustained by general usage in all of the states of this union… to permit 
upon request an attorney holding a license to practice law from one state to appear in the courts of a 
sister state, and there take part in the trial of an action pending in said courts. 
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Ex parte McCue, 211 Cal. 57, 67, 293 P. 47 (Cal. 1930).  Thus, it is well established that if Rule 9.40 is 
complied with, permission to appear pro hac vice should be granted and will be denied only in 
extreme circumstances.  See Magee v. Super. Ct., 8 Cal. 3d 949, 952-53 n.1 (1973) (in California, 
pro hac vice applications are routinely granted). 

Counsel has complied with Rule 9.40 and accordingly, this unopposed motion is granted. 

 
 

 

 
    

16. 9:00 AM CASE NUMBER:  MSL21-00658 
CASE NAME:  DISCOVER BANK  VS.  TIAN ZHANG 
HEARING ON MOTION TO SET ASIDE NOTICE OF SETTLEMENT AND ENTER JUDGMENT  
FILED BY:  DISCOVER BANK 
*TENTATIVE RULING:* 
 
Plaintiff and Defendant entered into a written stipulation, which provides for enforcement 
under Code of Civil Procedure, section 664.6.  Thereafter, the parties filed a Notice of Settlement.  
Pursuant to the terms of the Stipulation, Defendant was to make payments to the Plaintiff.  
Defendant made payments totaling $2,497.00.  The last payment was July 11, 2022. 
 
Pursuant to the terms of the Stipulation, in the event of a default, judgment is to be entered in 
favor of the Plaintiff and against Defendant for the principal amount of suit and court costs, less a 
credit for all payments received under the terms of the Stipulation.  Defendant has filed an opposition 
to the enforcement of the settlement agreement.  In the agreement, the Defendant waived all rights 
to an appeal of the judgment. P. 9).  Moreover, Defendant agreed that the settlement was binding.  
Accordingly, judgment is entered in the amount of $4963.29, calculated as follows: Principal 
$7,170.29, costs $290.00, subtracting credits of $2,497.00, for a total judgment $4,963.29. 

 
 

 

 
    

17. 9:00 AM CASE NUMBER:  MSL10-09372 
CASE NAME:  STATE FARM MUTUAL  VS.  JONATHON FLOWERS 
HEARING ON MOTION TO VACATE DISMISSAL AND ENTER JUDGMENT 
FILED BY:  STATE FARM MUTUAL AUTOMOBILE INSURANCE CO. 
*TENTATIVE RULING:* 
 
Plaintiff seeks to enforce a stipulated settlement.  On January 12, 2011, the parties agreed to a 
stipulated settlement of the case.  The Court dismissed the case and retained jurisdiction to enforce 
the settlement pursuant to Code of Civil Procedure § 664.6.  Defendant agreed to pay Plaintiff the 
principal sum of $10,250.54 and actual costs.  Defendant has paid a total of $4,500. 
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The balance now due is the principal sum of $5,750.54, plus the court costs of $60.00, for a total of 
$5,810.54.  All conditions for a judgment pursuant to § 664.6 have been met and the court will sign 
the entry of judgment for $5,810.54. 

 
 

  
    

18. 9:00 AM CASE NUMBER:  MSL22-00806 
CASE NAME:  CAVALRY SPV I, LLC  VS.  CASSAUNDRA TACKITT 
HEARING ON MOTION FOR ORDER TO DEEM MATTERS ADMITTED 
FILED BY:  CAVALRY SPV I, LLC 
*TENTATIVE RULING:* 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  Plaintiff served Set One of 
Request for Admissions (“RFP”) on Defendant by mail on June 21, 2022.  Responses were due no later 
than July 26, 2022.  Defendant failed to serve responses to Plaintiff’s RFP. 
 
The Motion is granted.  Hence, all Admissions requested in Set One are deemed to be true.  Cal. Code 
Civ. Proc.  § 2033.280(b). 

 
 

  
    

19. 9:00 AM CASE NUMBER:  MSL21-02343 
CASE NAME:  JPMORGAN CHASE BANK, N.A  VS.  ARON LOPEZ FUENTES 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  JPMORGAN CHASE BANK, N.A 
*TENTATIVE RULING:* 
 
No proof of service has been provided.  Plaintiff has filed an unopposed motion for judgment on the 
pleadings.  Subsequent to Defendant filing an answer to Plaintiffs complaint, Plaintiff served on 
Defendant, Request for Admission, Set One.  Defendant failed to serve Plaintiff with any responses to 
said Request for Admission, Set One.  Consequently, Plaintiff filed its motion to deem the matters 
specified in Plaintiffs Request for Admission, Set One admitted.  The Court granted Plaintiffs motion. 
 
Therefore, the Court takes judicial notice of the Order deeming requests for admissions admitted and 
the truth of the matters specified therein.  Based on the admissions, Plaintiff has alleged facts 
sufficient to state causes of action for common counts against Defendant, and Defendant has no 
defense to Plaintiffs allegations.  Accordingly, Plaintiff is entitled to judgment on the pleadings in 
this action. 
 
In considering a motion for judgment on the pleadings, courts consider whether the factual 
allegations, assumed true, are sufficient to constitute a cause of action.  (Fire Ins. Exchange v. Sup. Ct. 
(2004) 116 Cal.App.4th 446, 452-453.).  The Court grants the request to take judicial notice of the 
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dockets in Contra Costa Superior Court Case Nos. C17-01059 and C17-00741, as well as case 
management order no. 1 in the instant case.  The Request is unopposed.  Evid. Code §§ 452, 453. 
 
The motion for judgment on the pleadings is granted. 

 
 

  
    

20. 9:00 AM CASE NUMBER:  N22-1189 
CASE NAME:  PETITION OF LEIGH LIBBEY 
HEARING ON PETITION FOR RELIEF FROM CLAIM  
FILED BY:  PETITIONER 
*TENTATIVE RULING:* 
 
Petitioner’s petition for relief under Government Code section 946.6 from the claim presentation 

requirement is denied as moot. 

Factual Background 

Plaintiff filed her original claim by mail on April 20, 2022; it was received by the County’s Clerk of the 
Board on April 25, 2022.  (Plaintiff’s Exhibit 1.)  Plaintiff stated on her original claim that her injury 
occurred between June 24, 2021, and August 12, 2021.  (Id.)  The nature of the injury was “Claimant’s 
personally identifiable information and/or personal health information was accessed by unauthorized 
third parties in a data breach.”  (Id.)  The claim referenced an attachment but no attachment was 
presented to the County (as indicated in plaintiff’s Exhibit 1).  On April 26, 2022, the County returned 
the claim to plaintiff with a notice that it was untimely.  (Plaintiff’s Exhibit 2.) 

Plaintiff thereafter mailed a letter on May 6, 2022, which was received by the Clerk of the Board on 
May 9, 2022.  (Plaintiff’s Exhibits 3 – 4.)  In that letter, plaintiff noted that her claim arose when she 
received a letter from the County dated April 15, 2022, notifying her of a data breach.  The County 
thereafter processed plaintiff’s letter as an amended claim, and determined it complied with the 
CGCA claim filing requirements on its face.  (Plaintiff’s Exhibit 5.)  The County also sent plaintiff a 
letter acknowledging she was making a delayed discovery argument, and providing the statutory 
warnings.  (Plaintiff’s Exhibit 4.)  The amended claim was rejected by the Board of Supervisors on 
June 21, 2022, and notice of the rejection was mailed that same day.  (Plaintiff’s Exhibit 5.)  Plaintiff 
thereafter filed this petition on June 28, 2022. 

Analysis 

A petition for relief under Government Code section from the requirement of presenting a 
government claim may be granted only if various conditions are met, including that the petitioner 
establishes he failed to present a timely government claim through mistake, inadvertence, surprise, 
or excusable neglect and that he applied for late claim relief within one year after accrual of his cause 
of action.  (Gov’t Code § 946.6 (b)(1) and (c) (1) and § 911.4 (b).)  Furthermore, a section 946.6 
petition must be filed “within six months after the application [for late claim relief] to the board is 
denied or deemed to be denied pursuant to Section 911.6.”  (Gov’t C. § 946.6 (b)(3).) 
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Here, although Plaintiff received a notice from the County that her original claim was deemed 
untimely (Complaint, Ex. 2), she later submitted an amended claim which was determined to comply 
with the requirements of Government Code §§ 910 and 910.2.  (See id. at Exs. 3-5.)  As a 
consequence, Petitioner’s claim for relief from Government Code § 945.4 is moot; she has provided a 
written claim to Contra Costa County and it was acted upon by the board.  (See id. at Ex. 5.) 

The Petition is denied. 

 
 

  

 
    

21. 9:00 AM CASE NUMBER:  N22-1189 
CASE NAME:  PETITION OF LEIGH LIBBEY 
FURTHER CASE MANAGEMENT CONFERENCE 
*TENTATIVE RULING:* 
 
Ordered to appear. 
 

 

  
    

22. 10:00 AM CASE NUMBER:  MSC21-02056 
CASE NAME:  JPMORGAN  VS.  MCALESTER 
COURT TRIAL HEARING 
*TENTATIVE RULING:* 
 
Ordered to appear. 
 

 

 
    

23. 10:00 AM CASE NUMBER:  MSC20-01336 
CASE NAME:  ROTH  VS.  BLACK DIAMOND 
JURY TRIAL – LONG 
*TENTATIVE RULING:* 
 
Continued to May 22, 2023 at 10:00 a.m. per written stipulation. 
 

 

  
    

24. 10:00 AM CASE NUMBER:  MSL21-04762 
CASE NAME:  BANK OF AMERICA  VS.  VUONG 
COURT TRIAL HEARING  
*TENTATIVE RULING:* 

Ordered to appear. 
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25. 10:00 AM CASE NUMBER:  L21-05522 
CASE NAME:  BANK OF AMERICA, N.A.  VS.  LISA BUEGEL 
COURT TRIAL HEARING 
*TENTATIVE RULING:* 
 
Ordered to appear. 

 
 

 
    

26. 10:00 AM CASE NUMBER:  MSL21-04769 
CASE NAME:  BANK OF AMERICA  VS.  DUDLEY 
COURT TRIAL HEARING  
*TENTATIVE RULING:* 
 
Ordered to appear. 

 
 

  

   



 
 

 

 

 

 


